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BREAKING: For the fourth time this week, the Supreme Court has voted 6-3 to clear
the way for a last-minute federal execution before Trump leaves office. Justices
Breyer and Sotomayor write dissents. Justice Kagan also notes her dissent.
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BREYER, J., dissenting

SUPREME COURT OF THE UNITED STATES

No. 20-927 (20A134)

UNITED STATES v. DUSTIN JOHN HIGGS

ON PETITION FOR WRIT OF CERTIORARI BEFORE JUDGMENT
TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH
CIRCUIT AND APPLICATION TO VACATE STAY

[January 15, 2021]

The petition for writ of certiorari before judgment to the
United States Court of Appeals for the Fourth Circuit is
granted. The December 29, 2020 order of the United States
District Court for the District of Maryland is reversed, and
the case 1s remanded to the Court of Appeals with instruc-
tions to remand to the District Court for the prompt desig-
nation of Indiana under 18 U. S. C. §3596(a).

The application to vacate stay presented to THE CHIEF
JUSTICE and by him referred to the Court is granted. The
January 13, 2021 order of the Court of Appeals granting a
stay is vacated.

JUSTICE KAGAN would deny the petition for writ of certi-
orar1 before judgment and the application.

JUSTICE BREYER, dissenting.

Last July the Federal Government executed Daniel Lee.
Lee’s execution was the first federal execution in seventeen
years. The Government’s execution of Dustin Higgs tonight
will be its thirteenth in six months. I wrote in July that
“the resumption of federal executions promises to provide
examples that illustrate the difficulties of administering
the death penalty consistent with the Constitution.” Barr
v. Lee, 591 U.S. __, _ (2020) (dissenting opinion) (slip
op., at 2). The cases that have come before us provide sev-

Dustin Higgs has COVID-19 and will be executed tonight despite lung damage that could turn his lethal injection into an
egregiously painful death.



Here is Justice Sotomayor’s closing.

I11

There 1s no matter as “grave as the determination of
whether a human life should be taken or spared.” Gregg v.
Georgia, 428 U. S. 153, 189 (1976) (opinion of Stewart, Pow-
ell, and Stevens, JJ.). That decision 1s not something to be
rushed or taken lightly; there can be no “justice on the fly”
1n matters of life and death. See Nken v. Holder, 556 U. S.
418, 427 (2009). Yet the Court has allowed the United
States to execute thirteen people in six months under a
statutory scheme and regulatory protocol that have re-
ceived 1nadequate scrutiny, without resolving the serious
claims the condemned individuals raised. Those whom the
Government executed during this endeavor deserved more
from this Court. I respectfully dissent.

Here is Breyer on the SCOTUS majority’s rush to execute



None of these legal questions 1s frivolous. What are
courts to do when faced with legal questions of this kind?
Are they simply to ignore them? Or are they, as in this case,
to “hurry up, hurry up”? That is no solution. Higgs’ case
1llustrates this dilemma. The District Court ruled against
the Government and the Government appealed. The
Fourth Circuit denied the Government’s request to dis-
pense with oral argument “in light of the novel legal 1ssues
presented” and set oral argument for January 27. App. to
Pet. for Cert. 29a. The Circuit then stayed the execution
pending further order. Order in No. 20-18 (Jan. 13, 2021).
The Government now seeks certiorari before judgment, an
extraordinary remedy that 1s to be granted only upon a
showing that “the case 1s of such imperative public 1m-
portance as to justify deviation from normal appellate prac-
tice.” This Court’s Rule 11. Given the finality and severity
of a death sentence, it is particularly important that judges
consider and resolve challenges to an inmate’s conviction
and sentence. How just is a legal system that would execute
an individual without consideration of a novel or significant
legal question that he has raised?

Sotomayor names the federal inmates who have been killed since Trump revived the federal death penalty—a punishment
that Biden will put a moratorium on next week



SOTOMAYOR, J., dissenting

SUPREME COURT OF THE UNITED STATES

No. 20-927 (20A134)

UNITED STATES v. DUSTIN JOHN HIGGS

ON PETITION FOR WRIT OF CERTIORARI BEFORE JUDGMENT
TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH
CIRCUIT AND APPLICATION TO VACATE STAY

[January 15, 2021]

JUSTICE SOTOMAYOR, dissenting.

After seventeen years without a single federal execution,
the Government has executed twelve people since July.
They are Daniel Lee, Wesley Purkey, Dustin Honken,
Lezmond Mitchell, Keith Nelson, William LeCroy Jr.,
Christopher Vialva, Orlando Hall, Brandon Bernard, Alfred
Bourgeois, Lisa Montgomery, and, just last night, Corey
Johnson. Today, Dustin Higgs will become the thirteenth.
To put that in historical context, the Federal Government
will have executed more than three times as many people
in the last six months than it had 1n the previous six dec-
ades.

Sotomayor: “This is not justice.”

This 1s not justice. After waiting almost two decades to
resume federal executions, the Government should have
proceeded with some measure of restraint to ensure 1t did
so lawfully. When 1t did not, this Court should have. It has
not. Because the Court continues this pattern today, I dis-
sent.

Tonight’s rush to execute is galling but not surprising. The selectively pro-life conservative majority has an appetite for
capital punishment. That goes for the comparatively-moderate-on-some-other-issues Chief Justice, as | wrote @Slate
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